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800 Data Base Access Tariffs
and the 800 Service Management
System Tariff
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To: Acting Chief, Common Carrier Bureau

CONTINGENT PETITION FOR WAIVER

U S WEST Communications, Inc. ("USWC"), through counsel,
hereby requests that the requirements of Footnote 24 of the Order
Designating Issues for Investigation' be waived to permit USWC to
file with the Federal Communications Commission ("Commission")
its proprietary Switching Cost Model ("SCM") and associated
proprietary vendor switch data on a confidential basis. This
waiver petition is contingent in nature because it is not clear
that the Order in fact precludes such a confidential filing.
However, based on the language of the Qrder and the continued
pendency of the USWC Petition for Clarification or, in the
Alternative, Reconsideration ("Petition for Clarification"), the
instant waiver petition is filed out of an abundance of caution.
The SCM cannot be filed until after appropriate confidentiality
protections have been established.

The factual basis for the position advanced herein is set

forth in the USWC Petition for Clarification, a copy of which is

order Designating Issues for Investigation, 8 FcC

System Tariff,
Rcd. 5132 (1993), ("Qrder").
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attached hereto. We also attach copies of vendor letters
requesting that this data be kept confidential. Our position is
very simple:
- The best way to develop costs for new services is
on a forward-looking basis.
- The best way to develop forward-looking costs is
through use of computer models such as the USWC
scM.

- Such computer models are customarily confidential
-- the SCM is a USWC trade secret.

- Even if the SCM were not confidential, the vendor
inputs to the model are extremely confidential, so
much so that vendors would be unlikely to support
such models in the future if their data were
released.

In fact, this critical issue has been litigated before, and
the Commission has already protected the basic SCM and the vendor
proprietary data.? We simply cannot release these materials to
the Commission without a reasonable assurance that they will be
retained in confidence, and that any access outside the

Commission will be strictly controlled via appropriate protective

devices.

’see
Freedom of Information Act Request, FOIA Control No. 92-149,
Hgm9:nndnn_Qninign_and_Qrdgr FCC 93-386, rel. Aug. 17, 1993.
In_;ng_ln;;s:_9:_Allng;_QQnnnnigatign_SQIxigssl_Ing;L

Ersgd9m_9I_Intgxna;ign_bgt_sggngﬁt 7 FCC Rcd. 6329 (1992);
, 800 F. Supp. 984

Allnet Communication Services, Inc. v. F.C.C.
(D.D.C. 1992), appeal pending, No. 92-5351 (D.C. Cir.
September 25, 1992).
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wherefore, we respactfully request that, to the extent
necessary, the Commission waive the requirement in the QOrder that
the SCM and associated proprietary data be entered on the public

reoord.
Respectfully submitted,
U 8 WEST COMMUNICATIONS, INC.
By: 15g;;%kaﬂ'<é{ ~7ﬁhglé:;dllta
ert B. McKenna “Ajt:,
1020 19th Street, N.W.
Suite 700
washington, D.C. 20036
(303) 672-2861
Its Attorney
Of Ccounsel,

Laurie J. Bennett
September 17, 1993
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Befora the -
FEDERAL COMMUNICATIONS COMMISSION T
Washington, D.C. 20884
DA 93-930

CC Dockat No. 93-129

In the Matter of

800 Data Base Access Tariffs and
the 800 Service Management System
Tarife

Tot Acting Chief, Common Carrier Bureau

PETITION FOR CLARIFICATION OR,

4] s'HEST Communications, Inc. ("USWC"), through counsel,
heraby requasts that the Common Carrier Bureau ("Bureau”) clarify
that its decision in the Qrder Designating Issuea foxr
Invastigation in the above-captioned dockat,' to tha effect
that, should a carrier choose to justify its costs for 800
service via a computer model in this proceeding, it must disclose
the model itself “on the record,"! does not constitute a f£inal
order or decision denying proprietary and confidential treatzment
to the Switching Cost Model (or "SCX Model® or "Model") utilized
by USWC to develop such costs in support of its own 800 tariff,
Should it be determined that the Ordex d4id make a final decision
on this issue, we rocpicttully request that it be reconsidered.

y No. $3=139,
1 ¥ DA ’3"’3°. Tel. J“ly 1,,

1993 (“grdax*®) .
14, at ¢ 29.
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The Qrdar stated that: "(Pljrice cap {local exchange
carriers) LECs using computar models to develop costs in their
direct cases must disclose those models on the record if their
justification for their rates is based on the use of the
model."? This decision was pradicated on several factual
assunptions:

1) That some LECs daveloped cost information without the

use of such models.’

2) That no confidential third=-party information would be
compromised by realaass of the madels.’

Based upon gx parts filings of other partias,® it now
appears that the first assumption is incorrect. All affected
LECs rely on computer models for their cost analysis. 1In the
case of USWC, as is documented in the sttached affidavit of
Barbara H. Stock, it is not possible to calculate costs for
vartical features without using the USWC SCN Model, and would be
extremely difficult to calculate other costs vithout the Model.’
Am Ms. Stock’s affidavit also points out, relesase of the USWC sCM
Model would also compromise proprietary information provided to
USWC in confidence by svitch manufacturers.’® Mors significantly

1d.
‘14, at ¢ as.

14, at 1 29.

Statement of James F. Britt, Bell Communications
Research, Inc., filed August 3, 1993.

Tarfidavit of Barbara H. Stock, Attachmant A, at 6.
814, at 3.
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from USWC’s perspective, tha SCN Model contains confidential Uswe
financial information and is a USWC trade secret shielded from
disclosurs.’ Release of the Nodel to the public would cause
sconomic haram to USWC and would effectuats a compensable Fifth
Anendment taking of USWC’s property.

In fact, as is pointed cut by Ms. Stock in her affidavit,
tha S5CM program addressed in the Qrdar raises the sams factual
issues as weras raised in the procseding concerning the basic s

"Model. In that proceeding, the Bureau ruled that the SCX
Model (and the Bellcors SCIS Modal) wers confidential and
entitled to protection against public disclosure.!' The Federal
communications Commission ("PFCC") itself subsequently affirmed
that conclusion in denying a Freedom of Information Act reguest
for the models,'? a decision affirmed by a United States
District Court' and currently pending befora the United States
Court of Appeals for the D.C. Circuit.

5 U.B.C. § 352(D)(4).
Wareidavit of Barbara H. Stock, Attachment A, at 2, 5-6.

1836, 1831-38 §% 27-

“alinat Communication Services. Ing., 7 PCC Rod. 6329-31 %%
4=20 (1992).

L ., 800 7.
8\1’9. ’." 987-90 (Donoco 1”2’0

"MWM. No. 92-
5351 (D.C. Cir. Sept. 35, 1992). This casa is currently

scheduled for oral argument on February 85, 199%4.
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As was the case with the basic SCX Model in the ONA
Proceeding, USWC is willing to provide the SCM Model to the FCC
in confidence.™ o&: concern is that the Qrdaer not ba read as
having determined the confidentiality issue in advance, so that
USWC, by filing the SCX Model at all, might be deemad to have
waived any claim of confidentiality.

As a general rule, designation orders are interlocutory in
nature and not subject to petitions for reconsideration.'

" Howevar, interlocutory rulings which would demand discovery in
violation of a claim of privilege ars subject to administrative
appeals,” and interlocutory rulings in a judicial context which
compromise privileged or confidential information are subject to
reversal via extraordinary writ.® In short, if the Qrdar
really does rsquire that USWC publicly disclose its confidential
8CM Model, then it is a final order and a petition for
reconsideration would be appropriate.

We read the Order as Qirecting that USWC justify its
tariffs, and not as foreclosing the passibility that USWC can

Yuswe will extend all reasonable accommodations to parties
in this matter so long as the confidentiality of the SCX Nodel is

not compromised.
47 C.F.R. § 1.106(a)? ITT World Communigations. inc., 8¢
Intaxnational Regord Carriers’

7.C.C. 2d 31, 32-33 g9 3-4 (1981))
fa, 46 2.C.C. 24 968, 969-71 4 4-8 (1974). They

are, however, subject to FCC reconsideration on its own motion.
47 C.F.R. § 1.117.

747 C¢.FP.R. § 1.301(a)(3).

“In Ra Von Bulos, 828 P.2d 94, 98 (24 cir. 1987)) Regoalan
v.. Gulf oil Corp., 738 7.2d 587, 591-93 (34 Cir. 1984); Unitad
States v. RNI Co., %99 F.2d4 1183, 1188~86 (3d Ciz. 1979).
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make a proper showing sufficient to warrant issuance of a
protactive order ox other protective device such as was utilized
in the ONA Proceseding. We plan to proceed in this fashion. 1If,
hovever, the Qrder is final in this regard, we hareby
respectfully request that it be reconsidered on the basis of the
attached affidavit.

Respectfully submitted,
U 8 WEST COMMUNICATIONS, INC.

/f;ﬁ/ /(; “ éi‘«/J’ /

1020 19th Street, N.W.
Suite 700

Washington, D.C. 20036
(303) 672-2861

Its Attornay
Of Counsel,
Laurie J. Bannett
August 18, 1993
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FEORRAL COMMUNICATIONS COMEISSION
_ Washingten, D.C. 20884

In the Mattar of .

DA 93=-90
900 Data Base Accasss Taritfs ;
and the §00 Service Xanagemant ; CC Doakat Neo. 93-139

system Tarife

AZEIDAVIT QF BARBARA XK. ST0CE

| County af Deavey

Bazrbara X. Stock, being first duly awern, deposes and says!

She is Manager - Switching Coet Nodeling of U 5 WESY
Communications, Ina. ("UAWC"), and has perecnal knowledge of the
facts in her agfidavis.

b+

The Svitching Cost Nedel 587 (SCK $87) is & cemputer model
that is used by USWC to sstimate recurving svitohing ceets of
nexvices pruvided by USWC - specifically the 800 data base and
other Signalling Systss 7 based services.
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80X $87 employs propriatary and aoriginal programming that is

not m by ponm outsida ths telecommnications businsss.
Alse, inputs to th. model include data on switching squipmens
that UsSwWe is mtnettuuy obligated to keep secret by raason of
agreemants vith its vendors of such equipment: ATET Technologies,
Northern Telecom, Ino., Ericsson Network Systems and Digital
Equipment Corperation. Some of the prepristary and original
programning wvould, if disclosed, allow one or moYs of the switch
vendors tu learn {nformation about their competitors’ preducts

. that would not otharvise be availabla. 8Some of the ocutputs ef
the modsl, if disclosed, would give one or mars of the switeh
vendors otherwise unavallable infermation on their competitar's
pricing strategies. The supperting dooumentation and inputs
would allow construstion of a medsl that duplicates the functions
of SCXX 887. SCR 887 is ancther wodule to the SCX program which
was the subject of investigation concsrning UWNC's pricing of
Open Natvork Architecture Services.

Iv.

SCX 687's proprietary and original programming, supperting
decunsntation and inguts are hnewn, vithin USWG, ouly to a sslest
group that is respomeidle for the design and waintenance of that

system.
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SCN 887 is the model for apportioning the recurring costs of
the 887 signalling netvork. The baaic SCX acoomplishes the same
task for the vei.o; and data network. Releasa of the programming,
supperting documentation, and inputs of tha SCX $87 would -
compromise the integrity of the entire SCX medel, not just the
nodule dadicated to 887. sSuch releasa would also perait
calculation af the confidantial vendor switoh informatien to the
same doyres as weuld release of the basic SCN medsl.

vI.

USWC diligently protacts the seswedy of SCX, ineluding’
SCM 887, its inputs and documentation, Numbered copies are
provided to asuthorised users vho sign agzesesents restricting
their use of this information. The mmber of sutherised users is
strictly controlled, and nona of sudh users has 30008s to the
sourcs or compiled cods. All persons vhe have access to any
inforsation about SCN, including the systen adninistrater and
suthorised programmer, are required to sign anmually, as &
conditien of continued employment, an agresasnt binding shem to
saincain tha secrecy of company information, including the
information abeut $CN. The personal ceaputers on which SCX
apexates, and the physical disksttas containing the softwere and
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the written source cude, are kapt in secure, acceas-gontrolled
buildings. The source code is kept in a locked cabinet.

ViI.

SCN, including SCNK 887, is quite valuahle to USWC, and would
be valusbls to USWC's compatitors if they chtained aceoess to it,
SCX i3 s valuable toel in USWC's pliem PTOOSEE. SCX allows
USWE to calculate tha yvecurring switching cest componants of
USWC's- products and services. Thass 00t compenants are used to
dstaraine the prive floors in deternining USWQ's sexvice prices.

" 8CN, vithout the sacret inputs consisting of pricing data from
UOWC's vendozs, would alse ¥e¢ & valuabla proparty for ssle to
other firms that require accurate cesting of Mtuum‘ sexvices.

SCN, if pruvided to USWC's cempetitors, wvould alse be
valuable to such u.?-:iem. SCM would allow the compstiters to
predict, vith far greater sccurasy than they could without the
modal, USWC's price flooxs on any given competitive sexrvice that
involves switohing. SCX's documentasion, sanuals and inputs
would, if discloesed to USWC's competitors, allow them to
duplicute the results of the $OX model's caloulatien.

vIiz.

It vould be quits difficult for others pruperly to acguize
this same infermation. Information of USWO's netwurk
requirements, initial cost of investsent, investment plans, and

4
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allocations of cost among servicea are not xnown elsewhers. The
pregramsiing that intagrates some widely accspted and applied
principles of costing with thess elements is itself net cepable

of being replicated without knowledge of the secrat USWC
infermation liated abeve.

IX.

Disclosure of SCit, its documentation, manuals and inputs
would work a clsarly defined and serieus injury om USWC. The
sodel is capable, after modification to substitute anethar user's

" inputs for the seeret USWC input informaticn, of previding cost
calgulations for othars. USWC may alsoc market Shis asset, mninus
tha secret USWC inputs, to other fizme in tha future. Disalosure
of the medel would destruy the market valus of this aseet.
Disclosurs with the sscret USWC inputs wvould alse allewv USWC's
competitors in the telecommunications business to predist nore
acgurataly USWC’s prices on any competitive sarvices vhich
invelve svitching. Disclosurs of ths documentatien, manuals and
inputs would allow USWG's competitors to duplicase the funvtion
of the modsl, thareby alse destroying its market velus and alse
effectively disclosing USWC's costs to USWC'S competiters.

T nave read footnote 34 of the FOC's July 19, 1993 Ovder
Designating Issues for Investigatien, in which it is stated that
]
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LECS can calcoulats 800 data base costs without use of the
svitching model. It is my opinion that caloulation of mest 800
data base costs Py USWC without usas of the SCN 887 wedel would be
extrenely dunwié and expansive. Caloulation of vertiocal
faature costs without use of the wodel would, in my opinion, be
inpossible. 1In either case, even if a mathed of calculating §00
data bass costs vithout use of the SCX $87 would be devised,
disclosure of this data would still entail the zisk of
compromising the propristary switch infarmation currently used in

the input to the model.

Sarbera K. Stook

EFORE NE cume this 29th day of July, 1993, Barmare K.
Stock, who being first duly sworn, stated thas the facts in the

foregoing Affidavit were trus.

of Oolernde, residing
1801 calitowynis Strest, #4700,
Deswver, OO 80208 .

Ry commidaion expires 12/18/93
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‘ Network Sysmms
Serwis 8. Pinee Western Biucrrio® producss
Sonkor Atiorney , 2900 Werrenvile Read
Uinis, i 90588-1084
708 204-8800
RX_FACATMILE - FAX T08 3844477

September 15, 199)

Nr. Robert 3. McKenna
P

1001 California street, suits 4700
Denver Colorads, 80302

p "1} m-ntu} Disclosure

Dear Mr. NoXenna: ,

This will confira that ATAT Network fysteme' data
vhich is ided to U 8 WEST as input for use in U
WEST's S§78CK Nodel is propristary and confidential
information of ATIT. AS suah this data is a trade secrst
of ATAT and h y sensitiva infermation.

Therafore, ATET would est to disoclosure on the
mmwumu«ﬁhuu:aumuw
+ ATLT weuld also Ghject to any similax
disclosure of the U § WEST 5878CX Nodel containing such

input data from ATAT.

ATET has Teviewed a mumber of sechanisas for .

EEE

Vezy truly yours,

Q/Mw' 577«4

co: Ms. Mizrian Brvening
Mu. Barbara Stoak

ED rewsns oo
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Mr. Robect McKeana

, Ing.
1801 California Street
Sule 4730

us

Denver, Coloeado $0203

Re:  Propossd Releass of Hricsson Propristasy Information
Dear Mr. McKenna:

Us
base

containgd within U 8 WAST"s Swishing Cont
As s omlt,
sea-disslesete

ifit

L
_w i il

i

Syooms Inc. ("Nciosson”) 10 stronuoualy
“hu-&whm—:

y mansa o
dm.‘
ST P
resioted past
enampls, ia the
complete
and 's
I would bo
not seadily svellable
fara
rhits dus o
that couid
typs of

's peoprietary
the tachaicsl
SCM © be
informmion %
Secvice

Fw... AR | _mwwm

(hbilis G

tariffs of Ericeson

1 am writing on behalf of Brigsson Natwesk
Modal ("SCM*).

WRST, Inc.’s ("U § WEST")

Erlesson Network Systems Inc.
730 intamational Parkway
Richardson, TX 78081

$14-044-5208
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Henocs, I urgs U S WHIT © stoongly cansider it contrastual chiigations 1 Briessca under the
non-disciosurs agresmant bevwens our and et 10 Wi & sp that sould dry up the
flow of information that U 8 WEST and send for the conting models ©© be vesful tools.

Thank you for your congidemtion of Bulgsssn's pesition. We vaive U § WEST"s business, and
look forward many mare years of & mwtually beneficial selationship.

Loap—
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Sincerely,

John Beull

Department 7219, RTP

U S WBST (Telscopy - (305)896-3276)

cs: Paul Delongh
Mike Bass
Barbara Stock

1t6239s/fs

Bell Commusications Resesrch, Ine.
James F. Britt |

8

£8 '9T

-— e mey ¢t &M



CERTIFICATE OF SERVICE

I, Kelseau Powe, Jr., do hereby certify that on this 17th day of
September, 1993, I have caused a copy of the foregoing CONTINGENT PETITION
FOR WAIVER to be served via first-class United States Mail, postage

prepaid, upon the persons listed on the attached servigce list.

au Powe, Jr. \&\

*via Hand-Delivery
(CC93-129/8M/Lh)



*Tariff Division

Federal Communications Commission
Room 518

1919 M Street, N.W.

Washington, DC 20554

*Kathleen B. Levitz

Federal Communications Commission
Room 500

1919 M Street, N.W.

Washington, DC 20554

*Gregory J. Vogt

Federal Communications Commission
Room 518

1919 M Street, N.W.

Washington, DC 20554

*Judith A. Nitsche

Federal Communications Commission
Room 518

1919 M Street, N.W.

Washington, DC 20554

*Steven Funkhouser

Federal Communications Commission
Room 518

1919 M Street, N.W.

Washington, DC 20554

*J. Christopher Frentrup

Federal Communications Commission
Room 518
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Federal Communications Commission
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Washington, DC 20554

*Mark Uretsky

Federal Communications Commission
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*Peggy Reitzel

Federal Communications Commission
Room 544

1919 M Street, N.W.

Washington, DC 20554

*Gary Phillips

Federal Communications Commission
Room 544

1919 M Street, N.W.

Washington, DC 20554
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